
the bond claim must 
be brought in federal 
district court where 
the project is located. 
 
If the project is out of 
state, this could pre-
sent a significant ex-
pense.  
 

Work on federal prop-
erties can be good for 
business, but contrac-
tors should be aware of 
issues pertaining to 
enforcement of pay-
ment rights. 
 
Contractors who per-
form work or furnish 
materials on a project 
involving a federal 
property have no lien 
rights.  Thus, there is 
no quick and cost ef-
fective way to hold up 
the payment flow in 
order to preserve pay-
ment rights. 
 
In lieu of lien rights, 

the federal Miller Act 
gives contractors and 
suppliers bond claim 
rights on federal pro-
jects. 
 
Because the procedural 
requirements for Miller 
act bond claims are dif-
ferent than those on 
New York State pro-
jects, bond claimants 
should be cognizant so 
their rights do not lapse. 
 
Bond claims must be 
made within 90 days of 
the last labor or material 
furnished on the project. 
 
In addition, absent a 
contractual venue provi-
sion, actions to enforce 
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CASE LAW UPDATE 

On May 12, 2016, Justice Bar-
bara Jaffe, of the New York-
County Supreme Court,  decid-
ed the case of S. DiGiacomo & 
Son, Inc. v. Callen. 
 
The case centered on the build 
out of a retail space in Manhat-
tan. 
 
After the contractor was termi-
nated, it filed a mechanic’s 
lien for $100,621.76. 
 
The tenant filed a motion to 
dismiss the lien as willfully 
exaggerated, arguing that the 
lien included $27,500 for 

HVAC related expenses that 
the contractor admitted it did 
not install and $54,369.66 for 
19 change orders that were 
either not approved or were 
not valid modifications to the 
contract. 
 
In response, the contractor 
argued that it was always open 
to communication, that the 
owner’s architect was untimely 
in its review of change orders, 
and that the majority of the 
work in the unapproved 
change orders was for rede-
signs issued by the owner’s 
architect. 

 
The Court denied the motion 
to dismiss the lien as willfully 
exaggerated.  It held that the 
tenant had not established that 
the lien was intentionally ex-
aggerated and that it was a 
credibility issue for trial re-
garding whether the lien was 
willfully and intentionally 
exaggerated. 
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The contents herein are for informa-
tional purposes only.  No contents 
herein should be construed as legal 
advice or create an attorney/client 
relationship.  

 Consult your attorney regarding  
specific legal needs.  This may be 
construed as attorney advertising.  
Prior results do not guarantee a 
similar outcome. 
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